AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§1240.14

this chapter. Service by mail is com-
plete upon mailing.

(b) Oral decision. An oral decision
shall be stated by the immigration
judge in the presence of the respondent
and the Service counsel, if any, at the
conclusion of the hearing. A copy of
the summary written order shall be
furnished at the request of the respond-
ent or the Service counsel.

(c) Summary decision. When the immi-
gration judge renders a summary deci-
sion as provided in §1240.12(b), he or she
shall serve a copy thereof upon the re-
spondent and the Service counsel at
the conclusion of the hearing.

(d) Decision to remove. If the immigra-
tion judge decides that the respondent
is removable and orders the respondent
to be removed, the immigration judge
shall advise the respondent of such de-
cision, and of the consequences for fail-
ure to depart under the order of re-
moval, including civil and criminal
penalties described at sections 274D
and 243 of the Act. Unless appeal from
the decision is waived, the respondent
shall be furnished with Form EOIR-26,
Notice of Appeal, and advised of the
provisions of §1240.15.

§1240.14 Finality of order.

The order of the immigration judge
shall become final in accordance with
§1003.39 of this chapter.

§1240.15 Appeals.

Pursuant to 8 CFR part 1003, an ap-
peal shall lie from a decision of an im-
migration judge to the Board of Immi-
gration Appeals, except that no appeal
shall lie from an order of removal en-
tered in absentia. The procedures re-
garding the filing of a Form EOIR 26,
Notice of Appeal, fees, and briefs are
set forth in §§1003.3, 1003.31, and 1003.38
of this chapter. An appeal shall be filed
within 30 calendar days after the mail-
ing of a written decision, the stating of
an oral decision, or the service of a
summary decision. The filing date is
defined as the date of receipt of the No-
tice of Appeal by the Board of Immi-
gration Appeals. The reasons for the
appeal shall be stated in the Notice of
Appeal in accordance with the provi-
sions of §1003.3(b) of this chapter. Fail-
ure to do so may constitute a ground
for dismissal of the appeal by the
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Board pursuant to §1003.1(d)(2) of this
chapter.

[62 FR 10367, Mar. 6, 1997, as amended at 66
FR 6446, Jan. 22, 2001]

§1240.16 Application of new proce-
dures or termination of proceedings
in old proceedings pursuant to sec-
tion 309(c) of Public Law 104-208.

The Attorney General shall have the
sole discretion to apply the provisions
of section 309(c) of Public Law 104-208,
which provides for the application of
new removal procedures to certain
cases in exclusion or deportation pro-
ceedings and for the termination of
certain cases in exclusion or deporta-
tion proceedings and initiation of new
removal proceedings. The Attorney
General’s application of the provisions
of section 309(c) shall become effective
upon publication of a notice in the
FEDERAL REGISTER. However, if the At-
torney General determines, in the exer-
cise of his or her discretion, that the
delay caused by publication would ad-
versely affect the interests of the
United States or the effective enforce-
ment of the immigration laws, the At-
torney General’s application shall be-
come effective immediately upon
issuance, and shall be published in the
FEDERAL REGISTER as soon as prac-
ticable thereafter.

§§1240.17-1240.19 [Reserved]

Subpart B—Cancellation of
Removal

§1240.20 Cancellation of removal and
adjustment of status under section
240A of the Act.

(a) Jurisdiction. An application for the
exercise of discretion under section
240A of the Act shall be submitted on
Form EOIR-42, Application for Can-
cellation of Removal, to the Immigra-
tion Court having administrative con-
trol over the Record of Proceeding of
the wunderlying removal proceeding
under section 240 of the Act. The appli-
cation must be accompanied by pay-
ment of the filing fee as set forth in
§103.7(b) of 8 CFR chapter I or a request
for a fee waiver.

(b) Filing the application. The applica-
tion may be filed only with the Immi-
gration Court after jurisdiction has
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vested pursuant to §1003.14 of this
chapter.

(c) For cases raised under section
240A(b)(2) of the Act, extreme hardship
shall be determined as set forth in
§1240.58 of this part.

[62 FR 10367, Mar. 6, 1997, as amended at 64
FR 27875, May 21, 1999]

§1240.21 Suspension of deportation
and adjustment of status under sec-
tion 244(a) of the Act (as in effect
before April 1, 1997) and cancella-
tion of removal and adjustment of
status under section 240A(b) of the
Act for certain nonpermanent resi-
dents.

(a) Applicabdility of annual cap on sus-
pension of deportation or cancellation of
removal. (1) As used in this section, the
term cap means the numerical limita-
tion of 4,000 grants of suspension of de-
portation or cancellation of removal in
any fiscal year (except fiscal year 1998,
which has a limitation of 8,000 grants)
pursuant to section 240A(e) of the Act.

(2) The provisions of this section
apply to grants of suspension of depor-
tation pursuant to section 244(a) of the
Act (as in effect before April 1, 1997) or
cancellation of removal pursuant to
section 240A(b) of the Act that are sub-
ject to a numerical limitation in sec-
tion 240A(e) of the Act for any fiscal
year. This section does not apply to
grants of suspension of deportation or
cancellation of removal to aliens de-
scribed in section 309(c)(5)(C)(i) of the
Illegal Immigration Reform and Immi-
grant Responsibility Act (IIRIRA), as
amended by section 203(a)(1) of the Nic-
araguan Adjustment and Central
American Relief Act (NACARA), or
aliens in deportation proceedings prior
to April 1, 1997, who apply for suspen-
sion of deportation pursuant to section
244(a)(3) of the Act (as in effect prior to
April 1, 1997). The Immigration Court
and the Board shall no longer issue
conditional grants of suspension of de-
portation or cancellation of removal as
provided in 8 CFR 240.21 (as in effect
prior to September 30, 1998).

(b) Conditional grants of suspension of
deportation or cancellation of removal in
fiscal year 1998 cases—(1) Conversion to
grants. Except with respect to cases de-
scribed in paragraphs (b)(2) and (b)(3) of
this section, EOIR shall grant suspen-
sion of deportation or cancellation of

§1240.21

removal without condition prior to Oc-
tober 1, 1998, to the first 8,000 aliens
given conditional grants of suspension
of deportation or cancellation of re-
moval (as determined by the date of
the immigration judge’s order or, if the
order was appealed to the Board, the
date such order was entered by the
Board.)

(2) Treatment of certain nationals of
Nicaragua and Cuba who received condi-
tional grants of suspension of deportation
or cancellation of removal on or before
September 30, 1998—(1) NACARA adjust-
ment request. An application for suspen-
sion of deportation or cancellation of
removal filed by a national of Nica-
ragua or Cuba that was granted on a
conditional basis on or before Sep-
tember 30, 1998, shall be deemed to be a
request for adjustment of status pursu-
ant to section 202 of NACARA
(““NACARA adjustment’) for the period
starting September 30, 1998 and ending
December 31, 1998. The Service shall
provide the applicant with notice of
the date, time, and place at which the
applicant must appear before a Service
officer to perfect the request for
NACARA adjustment. Such notice
shall include an attestation form, At-
testation of Alien and Memorandum of
Creation of Record of Lawful Perma-
nent Residence, Form I1-895, regarding
the applicant’s eligibility for NACARA
adjustment.

(ii) Submission of documentation. To
perfect the request for NACARA ad-
justment, the applicant must appear
before a Service officer on the date
scheduled with the following docu-
mentation:

(A) The order granting suspension of
deportation or cancellation of removal
on a conditional basis issued on or be-
fore September 30, 1998;

(B) A completed, but unsigned Form
I-895, which the applicant shall be re-
quired to sign and to attest to the ve-
racity of the information contained
therein in the presence of a Service of-
ficer;

(C) Any applicable applications for
waiver of inadmissibility; and

(D) Two ‘““‘ADIT-style’” photographs;
meeting the specifications in the in-
structions attached to Form I-895.

(ii1) Waiver of documentation and fees.
The provisions of §1245.13(e) and (f) of
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